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Report of the Denver Bar Associations
Committee on the Administration
of Criminal Justice in Colorado
The Committee has unanimously agreed upon five bills, copies of which
accompany and are made a part of this report. Through the courtesy of
Denver Senators, these bills were introduced in the Senate at our request,
It being understood that they are not to be considered Bar Association bills
unless and until this Association acts favorably upon our recommendation.
The first bill is as follows:

AN ACT
TO SECURE THE ATTENDANCE OF WITNESSES IN CRIMINAL CASES
AND TO PROVIDE FOR THE TAKING OF BONDS IN THAT BEHALF,
OR FOR TAKING THE DEPOSITIONS OF SUCH WITNESSES, AND
TO REPEAL SECTIONS 7084, 7085 and 7086 OF THE COMPILED LAWS
OF COLORADO, 1921.
Be It Enacted by the General Assembly of the State of Colorado:
SECTION 1. Whenever, in the opinion of the District Attorney or the
defendant, it Is necessary or advisable that the testimony of a witness or
witnesses on behalf of the State or defendant should be secured for the trial
of any criminal information or indictment, the District Attorney or defendant
may give notice to the Judge of the District, County or Juvenile Court in
which said case is pending, giving the name and the address if known of such
witness or witnesses, who may thereupon issue an order to produce before
him any such witness or witnesses, who shall thereupon give bond for his
appearance as a witness at such trial in the sum of five hundred dollars. If
the witness so ordered to appear neglects or refuses to appear or to give bond
in the manner required, such Judge may issue a warrant of commitment
against him and he shall be confined in the county jail thereunder until his
deposition can be taken as provided by law, or, in the discretion of the court,
may be remanded to the custody of the District Attorney or of one of his
deputies, or of the Clerk of the Court, until the deposition of such witness
can be taken as provided by law.
SECTION 2. In case any person so ordered to appear as a witness shall
be committed to jail or remanded to the custody of the District Attorney or
of one of his deputies, or of the Clerk of the Court, under the provisions of
the foregoing section, his deposition shall be taken by some Judge of the
Supreme, District, County or Juvenile Court within two days, at some con.
venient place by him appointed for that purpose, of which time and place the
accused and the attorney prosecuting for the People shall have reasonable
notice. The accused shall have the right to appear in person and by counsel.
If he has no colnsel the Judge shall assign him one in that behalf only. On
the completion of such examination the witness shall be discharged on his
own recognizance entered into before such Judge. Any commitment of any
such witness to jail, or remand of such witness to the custody of the District
Attorney or of his deputy, or of the Clerk of the Court, shall specify that it
shall be for a period not to exceed forty-eight hours, and in the event of failure
to take the deposition of such' witness within that period, he shall be discharged.
SECTION 3. In case the person so summoned as a witness shall appear
before the Judge of the Court so issuing the order for his appearance at the
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time and place specified in such order, and shall be willing at that time and
place to give his deposition, it shall be the duty of said Judge to forthwith
and immediately take such deposition and to cause to be brought before him
and be present at the taking thereof the defendant and his counsel, or in the
event and failure of such counsel to attend, then the court shall assign one
to the defendant in that behalf only, and shall cause the District attorney, or
one of his deputies, to be also present, and such deposition shall be taken
immediately and without any delay, and upon the completion of such examination the witness shall be discharged on his own recognizance entered into
before said Judge. It shall not be necessary for the witness to sign such
deposition, but same shall be taken and transcribed by the Court Stenographer,
or by any Stenographer appointed by the court for that purpose.
SECTION 4. Any deposition taken in pursuance of the provisions of this
act may be offered and read in evidence upon any trial of the accused upon a
criminal charge, wherein the facts testified to in such deposition are relevant or
material, and no exception shall be allowed to such deposition as to matters
of form; provided, that such deposition shall not be used if, in the opinion of
the court, the personal attendance of the witness -might be procured by the
prosecution, or is procured by the accused.
SECTION 5. Sections 7084, 7085 and 7086 of the Compiled Laws of
Colorado, 1921, are hereby repealed, and all sets or parts of acts inconsistent
with the provisions of this act are hereby repealed.
This bill embodies our effort to ameliorate what has been appropriately
termed a most "barbaric" practice. The mischief to be remedied is tersely
set forth as a comic item in the last number of the Bar Association Record
(Vol. II, No. 1), which was as follows:
"BOY, PAGE THE CRIME COMMISSION.
"Visitor to Denver County Jail: What terrible crime has this nice looking
man committed?
"Warden Clennan: He didn't commit any crime at all. He was going
down the street a few days ago, and saw one man shoot another, and he is
held as a material witness.
"Visitor: And where is the man who committed the murder?
"Warden: Oh, he is out on bail."
This may be a joke, but the unfortunate who happens to occupy the role
of witness (and it may happen to anyone) fails to see, much less appreciate, the
point.
While the Constitution (Art. II, Sec. 17) provides that "No person shall
be imprisoned for the purpose of securing his testimony in any case longer
than may be necessary in order to take his deposition," and further if he cannot
give security for his appearance, that his deposition shall be taken "at the
earliest time he can attend," yet the present law (Sec. 7084, 7085 and 7086 of
Compiled Laws of Colorado, 1921) permits his being confined for five days,
and it has been known that, in practice, witnesses have been so confined for
weeks, and even been forgotten.
Especially hard is it when the witness happens to be a woman, in one
instance, a nurse, or a non-resident, temporarily here, or a traveler en route
to distant points, and In a hurry to proceed on his journey.
So apparent and notorious a defect in our laws, hardly needs the recital of
the reasons for action designed to effect a remedy, when those reasons are
so obvious. The Bill for an Act entitled "An Act to Secure the Attendance of
witnesses in Criminal Cases and to Provide for the Taking of Bonds in that
Behalf, or for taking the Depositions of such Witnesses, and to Repeal Stions
7084, 7085 and 7086 of the Compiled Laws of Colorado, 1921," is therefore presented and the support of the entire Denver Bar Association is urged for its
passage.
The second bill is as follows:
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AN ACT
TO AMEND SECTION 7166 OF THE COMPILED LAWS OF COLORADO,
1921, RELATING TO THE APPREHENSION AND EXTRADITION OF
FUGITIVES.
Be It Enacted by the General Assembly of the State of Colorado:
SECTION 1. That Section 7166 of the Compiled Laws of Colorado, 1921,
be, and the same is hereby amended so as to read as follows:
"Whenever the executive of any other state or of any territory of the United
States, shall demand, of the executive of this state, any person as a fugitive
from justice, and shall have complied with the requisitions of the Act of
Congress in that case made and provided, It shall be the duty of the executive
of this state to Issue his warrant, under the seal of the state, to apprehend
the said fugitive, directed to any sheriff, coroner or constable of any county
of the state, or other persons whom the said executive may think fit to entrust
with the execution of said process. Any of the said persons may execute such
warrant anywhere within the limits of this state, and convey such fugitive
to any place within this state which the executive in his warrant shall direct;
provided, however, that in the event the said fugitive, or his attorney, or any
agent in his behalf, shall Indicate his desire to have the sufficiency of the
requisition papers from the demanding state, or the question of his being a
fugitive from justice examined and passed upon, or shall so request the execution of this state, It shall be the duty of the executive of this state to endorse
upon his warrant the following, to-wit:
"'Sufficiency of requisition papers and of warrant to be passed
upon by Court,'
and it shall thereupon be the duty of the executive to cause the said fugitive
to be brought before the District Court of the residence of the fugitive In this
state, if such fugitive is a resident of this state, otherwise before the District
Court of the City and County of Denver, or one of the Judges thereof, by some
person, other than the officer or person appointed by the executive of the demanding state; and which person shall be a sheriff, deputy sheriff or constable
of some county of the State of Colorado, and it shall thereupon be the duty of
such District Court or Judge thereof, at the request of such fugitive, his
attorney, or agent in that behalf, as speedily as possible, to 'inquire into and
determine such questions as may be raised by said fugitive concerning the
validity and legality of said requisition papers and warrant. In the event such
court or judge upholds the validity and legality of said requisition and warrant, it shall order the fugitive to be turned over to the officer from the demanding state, subject, however, to such orders as the court may enter to
protect the right of said fugitive to have the action of such court reviewed by
the Supreme Court of the State of Colorado; in the event said court shall determine against the validity or legality of such requisition or warrant, then
the said fugitive shall be discharged from said executive warrant and shall be
discharged from custody.
SECTION 2. All acts or parts of acts inconsistent with the provisions of
this act are hereby repealed.
This bill, drafted to amend existing laws, is one to remedy a defect which
is plainly apparent in our statutes, covering the procedure Involved in the case
of another state demanding from the State of Colorado that a person alleged
to be a fugitive from justice, is within the territory of Colorado, and is wanted
to be taken to another state for trial for an alleged criminal offense. The usual
practice in such case is for the demanding state, by its sheriff or police officer,
to send a telegram to the sheriff or police officer In Colorado, describing the
person wanted, and saying that he is wanted, and asking his apprehension.
Upon that telegram the man is arrested. The police have nothing excepting
the telegram. No one knows whether he is rightfully charged with an offense,
or whether he was in the demanding state, or a fugitive from justice. It takes
some time for the officer from the demanding state to arrive with the proper
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requisition papers. In the meantime the arrested party naturally seeks by a
writ of Habeas Corpus to inquire why he is arrested. The writ having been
issued by the court, the answer is that he is held on this telegram and they
have to hold him to await the arrival of requisition papers. The usual procedure is that if the party can give bail to wait the arrival of the requisition
papers, he is permitted to do so. Then a short time elapses and the officer
arrives from the demanding state with the requisition papers. These are
presented to the Governor of the State of Colorado. The Governor may have
a hearing, and usually takes the advice of the Attorney General as to whether
the papers are in proper form. If he determines that they are in proper form
he issues his warrants, which usually designate the name of the officer of the
demanding state as the person to take custody of the alleged fugitive, and take
him to the demanding state.
Right here it is plain that there is an empty interval-an hiatus--because
the officer from the demanding state now has a legal warrant and he can legally
take the prisoner and go. He is not technically a party to the Habeas Corpus
proceedings, although he may know of the fact that they are pending. If he
takes the prisoner and departs, this leaves the Habeas Corpus hanging in the
air, and yet every person in such a position has a right to have a court of
competent jurisdiction pass upon the question as to whether or not the papers
charge any offense at all, and as to whether or not the person is in fact the
person wanted, and as to whet-her or not he is in fact and in law a fugitive
from justice. But it is impossible for the prisoner to sue out another writ of
Habeas Corpus directed to the officer from the demanding state and have it
served upon him after the Governor issues the warrant and before the officer
can take him away, and have the officer included, because, in a sense, that
could not be.
Therefore, the present laws should be amended so as to compel the officer
from the demanding state to bring the person before a court, or to compel the
Governor in issuing the warrant to provide that he should be so brought before a court where a proper legal hearing, to which the prisoner is entitled,
may be obtained.
Ohio and Indiana have such a procedure. We have not examined the
statutes of many other states to determine whether they have similar provisions, but the amendment to the present law which is proposed, and the bill
for which has been drafted, Is aimed to cure this glaring defect in our laws
and which permits a contest of speed between the officer of a neighboring state
and the efforts of the counsel to get to a court for a writ of Habeas Corpus,
and to serve it on a person who has no local habitation, residence or office.
The only statute covering procedure in this respect, as it exists at present,
is Sec. 7166 of the Compiled Laws of Colorado, 1921, and the proposed bill is
designed to amend that Section by adding to its provisions.
The third bill, a bill to amend Section 7099 of the Compiled Laws of Colorado of 1921, is to cover cases called for trial in the criminal court, the defendant being present, and the trial proceeding under all the constitutional
guaranties intended for the protection of the defendant, as provided by Section
7099 of the Compiled Laws, that "all trials for criminal offences shall be conducted according to the course of the common law, except when this chapter
points out a different mode, and the rules of evidence also of the common
law shall, unless changed by this chapter, be binding on all courts and juries
in criminal cases."
Section 16, of Article 2 of the Bill of Rights of the Constitution of the
State of Colorado provides "That in criminal prosecutions, the accused shall
have the right to appear and defend in person and by counsel; to demand the
nature and cause of the accusation; to meet the witnesses against him face to
face; to have process to compel the attendance of witnesses in his behalf, and
a speedy public trial by an impartial jury of the county or district in which
the offence is alleged to have been committed." As will be observed, this
confers upon the defendant in a criminal prosecution the right and privilege
to be present in person and defend in person and by counsel, but the consti.
tution does not make it necessary to suspend or postpone a trial, after it has
been once begun in the presence of the accused, where the accused may have
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voluntarily, without leave of court first had and obtained, absented himself
from the presence of the court and jury. In other words, where a trial has
been begun, with the defendant present in person, and thereafter, during the
progress of the trial, the defendant shall abscond, as has frequently occurred
in the history of criminal trials in different portions of the state, and particularly in Denver, the defendant, by that voluntary act on his part, shall not
be permitted to compel the state to suspend the trial or postpone the trial
or to discharge the jury, but the trial may proceed to a conclusion, notwithstanding the absence of the defendant under such circumstances.
The proposed amendment to Section 7099 is as follows:
"PROVIDED, HOWEVER, Upon the beginning of the trial of a
defendant upon any charge contained in any indictment or information
and the defendant being present thereat, if said defendant shall
thereafter, during the progress of said trial, or before the verdict of the
jury shall have been returned into court, voluntarily, without leave of
court first had and obtained absent himself from the presence of the
court, the trial of said cause or the return of the verdict of the jury
in said case shall not thereby be postponed or delayed, but said trial,
the submission of said case to the jury for verdict, and the return of
a verdict thereon shall proceed in all respects as though the defendant
were present in court at all times."
An exhaustive search has been made of the decisions of this state, and
other competent authorities, with the result that we have found a few cases
that hold the procedure to be obnoxious to the constitution; but there is no
Colorado case so holding, and the great weight of authority is to the contrary.
In Diaz v. U. S., 223 U. S. 442, decided in 1911, Mr. Justice VanDevanter,
delivering the opinion of the court, said:
"Where the offense is not capital and the accused is not in custody,
the prevailing rule has been, that if after the trial has begun in his
presence, he voluntarily absents himself, this does not nullify what
has been done or prevent the completion of the trial, but, on the contrary, operates as a waiver of his right to be present, and leaves the
court free to proceed with the trial in like manner and with like
effect as if he were present."
The learned justice cites some 24 cases to sustain this proposition.
It may be that without such an act the trial could lawfully proceed, but
several states have by statute put the matter beyond controversy, and we
believe it would be well to follow their example.
We suggest, however, that the bill should be amended as follows: The
words "not capital" should be inserted in the second line of the proviso, between the word "charge" and the word "contained," so as to read, "upon
any charge not capital, contained in any indictment," etc. On the eleventh
line of the proviso the word "need" should be substituted for the word
"shall," so as to read, "said case need not thereby be postponed," etc. On
the fifteenth line of the proviso the word "may" should be substituted for the
word "shall," so as to read "may proceed in all respects," etc. The following
should be added at the end of the above proviso:
"Provided, further, that sentence shall not be pronounced in the absence
of the defendant, but the case may be continued from time to time for sentence until the defendant is present in court."
The fourth bill, a bill amending Section 7096 of the Compiled Laws of
Colorado of 1921, is intended to meet a case where a defendant may go to
trial, without objection, without having been previously arraigned to plead to
indictment or information, as required by the rules of common law. Different cases have arisen in this state where motions in arrest of judgment
have been made after a verdict of guilty, the motion being based upon the
ground that there had been no plea entered by the defendant, and therefore,
no issue for trial. The Supreme Court, in passing upon this question upon
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several occasions has held that in such cases a motion in arrest of judgment
was good and should be sustained, as "in the absence of a plea of not guilty,
there was no issue raised for trial."
This amendment is intended to prevent such questions being raised in
the future, so that, if a defendant, without objection upon the ground that
he has not been arraigned, enters upon the trial of a case based upon an
indictment or information and exercises all of his constitutional rights and
privileges with reference to the selection of a jury, examination of witnesses,
and participates in the other phases of the trial, instructions to jury and
custody and control of the jury and return of the verdict, he shall not thereafter be permitted to put the state to the heavy expense of retrying him
where he permitted the trial to proceed without objection before he may have
in fact been arraigned, or where he had previously been arraigned, and the
plea withdrawn for the purpose of Interposing a motion to quash, and the defendant had not been re-arraigned after ruling upon such motion.
Under the present statute, if a defendant stands mute, or refuses to plead,
"standing mute or refusing to plead shall be adjudged and taken to be a denial
of the facts charged in the indictment or information, and the court shall
order the plea of 'not guilty' to be entered on the minutes, and the trial,
judgment and execution shall proceed in the same manner as it would have
done had the party pleaded 'not guilty.'"
The amendment to Section 7096 carries the same principle one step further,
in that it provides that:
"And in case the party indicted or Informed against, shall not.
for any reason, be arraigned as provided by law, and shall thereafter
enter upon the trial upon the charge contained in said indictment
or information, without objection, because of not having been so
arraigned as provided by law, then and in that event, such error or
omission being called to the attention of the trial court or judge, at
any time during the progress of said trial, or at any time thereafter,
in case of conviction, said court or judge shall cause an order to be
entered, of a plea of not guilty, said order to take effect nunc pro
tunc as of the day of the beginning of said trial, and upon the entry of
said order, an issue upon the charge contained In said indictment or
information shall be deemed to have been raised between the People
and the defendant in such case as of the date of the beginning of said
trial, and no motion in arrest of judgment or otherwise shall be sustained by the court or judge because of the omission of a plea in
behalf of defendant at or before the beginning of such trial."
The fifth bill is as follows:

AN ACT
TO PROVIDE FOR THE OFFICE OF PUBLIC DEFENDER IN COUNTIES
WITH A POPULATION OF MORE THAN ONE HUNDRED THOUSAND
INHABITANTS, AND PRESCRIBING THE DUTIES AND COMPENSATION OF THE OFFICE.
Be It Enacted by the General Assembly of the State of Colorado:
SECTION 1. In every county in this state now containing, or which may
hereafter contain, more than one hundred thousand inhabitants, as shown by
the last census, either State or Federal, of the inhabitants of this state, there
is hereby created the office of Public Defender, and the person to be appointed
to this office shall be known as the Public Defender. No person shall be eligible to the office of Public Defender who shall not have been a practicing attorney admitted to practice within this state and who shall not have actually
practiced In the county wherein he is so appointed for a period of not less than
two years next prior to the date of his appointment.
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SECTION 2. The judges of the several courts of record of such county
shall constitute a board for the purposes herein specified, and they, or a majority of them, shall choose and appoint the Public Defender, and the appointment
of such Public Defender shall be in writing signed by a majority of such board
and filed in the office of the County Clerk. Immediately upon the taking effect
of this act such board shall proceed to the appointment of such Public Defender,
and the term of office of the Public Defender first appointed shall last as long
as, and shall expire with, the term of office of the District Attorney of the
judicial district in which such county is situated.
SECTION 3. The term of office of the Public Defender, after the one first
appointed, shall be coincident with the term of office of the District Attorney
of the judicial district in which the county for which such Public Defender is
appointed is situated; and it shall be the duty of such board of judges to appoint
such Public Defender in such counties so that he may take his office at the
same time that said District Attorney takes his office.
SECTION 4. Before entering upon the discharge of his duties, the Public
Defender shall execute a bond to the People of the State of Colorado in a sum
to be fixed by the appointing board, not exceeding the sum of ten thousand dollars, the premium for which shall be paid by the Board of County Commissioners out of the treasury of the county, conditioned for the faithful performance
of the duties of his office and the faithful accounting for all funds and property
that may come into his possession or under his control, and upon any breach
of such bond an action shall lie thereon for the benefit of any county fund or
any person injured thereby, which bond shall be approved by the County Clerk
and filed in his office. Such Public Defender shall receive an annual salary
of Forty-five Hundred Dollars, payable in monthly installments out of the funds
of the county, and said compensation shall be in full for all services rendered,
except actual and necessary traveling expenses while engaged in the discharge
and performance of his official duties. Such Public Defender shall devote all
his time to the duties of his office, and shall not engage in the practice of law
except in the capacity of Public Defender.
SECTION 5. Upon order of the court, the Public Defender shall defend.
without expense to them, all persons who are not financially able to employ
counsel and who are charged with the commission of any contempt, misdemeanor, felony or other offense. He shall also, upon request, give counsel and
advice to such persons, in and about any charge against them upon which he
is conducting the defense, -and he shall prosecute all appeals to a higher court
or courts, of any person who has been convicted upon any such charge, where,
in his opinion, such appeal will, or may reasonably be expected to, result in the
reversal or modification of the judgment of conviction.
He shall also, upon request, prosecute actions for the collection of wages
and of other demands of persons who are not financially able to employ counsel,
in cases in which the sum involved does not exceed one hundred dollars, and
in which, in the judgment of the Public Defender, the claims urged are valid
and enforcible in the courts.
He shall also, upon request, defend such persons in all civil litigation in
which, in his judgment, they are being persecuted or unjustly harrassed.
No fees shall be allowed or paid to the Public Defender or to any deputy
in his office for defending any such criminal case, nor for prosecuting or defending any such civil case but the compensation herein provided shall be in
full for all such services rendered.
SECTION 6. The Board of County Commissioners of each of the counties
in which a Public Defender is appointed shall provide suitable rooms for the
use of the Public Defender and office furniture and supplies with which to
properly conduct the business of his office. Such Board of County Commissioners shall also provide for a sufficient number of deputies, clerks and employes to properly conduct the office of Public Defender in each of such counties, and the salaries of such deputies, clerks and employes shall be fixed by
the appointing board, consisting of the judges of the several courts of record
of such county. All of the expenses herein referred to shall be a charge upon
the county in which the Public Defender is employed. All appointments of
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deputies, clerks or other employes in the office of Public Defender shall be made
in writing by the Public Defender and filed with the County Clerk, and may be
revoked by a writing similarly filed. In event of the failure or refusal of the
Board of County Commissioners to so provide for the matters and things in this
section set forth and specified, or in the event of dispute or controversy between the Board of County Commissioners and the Public Defender concerning
the same, the said appointing Board, consisting of the judges of the several
courts of record of such county, shall, upon the application of the Public Defender, determine the number of deputies, clerks and employes to which the
Public Defender shall be entitled, as well as the matter of office rooms, furniture and supplies necessary for the conduct of the business of his office, and
by order signed by said board, or a majority of them, and filed with the County
Clerk, may require the Board of County Commissioners to supply whatever
may be so determined to be necessary and to pay the salaries which may be
so fixed by said board of judges.
The compensation to be so fixed by the board of judges shall In no event
exceed the salaries paid for similar, or like, or comparable services performed
by deputies or employes in the office of the District Attorney of the same
county.
SECTION 7. Said Public Defender shall keep a record of all services
rendered by him In such capacity, and shall file with the Board of County Commissioners annually a written report of said services.
SECTION 8. It shall be the duty of the judges of the courts of record,
whenever it shall become necessary to assign counsel to defend a person accused of crime on account of the inability of the defendant or defendants to
employ counsel, to appoint as such counsel the Public Defender, provided, however, that nothing herein contained shall prevent any such court from appointing another or different person as counsel to defend any such indigent accused
person when, In the opinion of such court, the Public Defender is for any reason disqualified or where for any reason justice would be better subserved by
the appointment of such other person.
SECTION 9. All acts or parts of acts in conflict with the provisions of this
act are hereby repealed.
This bill follows closely the California law. In January, 1914, the public
defender provision of the Los Angeles charter went into effect. The plan immediately challenged public attention. Articles were written for and against
it. The New York City Bar Association, in 1914, appointed a committee to
consider the advisability of adopting the plan for New York City. The report
of that committee was against its adoption. Space will not permit a review
of that report: suffice it to say that eleven years' actual trial of the plan has
proven that the New York Committee's fears were ill-founded, and that its
prophesies were not fulfilled.
Although the New York committee reported against a public defender, it
later became apparent that there should be a defender whose duties were substantially the same as those of the public defender. Upon recommendation
of the committee, therefore, a voluntary association was formed in 1916; a
defender was employed; an office and assistants and a corps of investigators
were furnished, the expense being paid with funds contributed by those Interested in the work. In other words, there has been in New York City for
nine years what In fact, though not In name, is a public defender, who performs practically the same work performed by the public defender in Los
Angeles, and performs It in the same way, and with like satisfactory results.
The work is supported by ample funds. In an address delivered before the
American Institute of Criminal Law and Criminology in 1921, Reginald Heber
Smith said: "In New York City, where politics are troublesome, the Voluntary
Defenders' Committee, a private organization, is probably the wisest solution."
Is It not a reasonable conjecture that some such consideration, though unexpressed, prompted the adverse report of the bar committee?
After a try-out of seven years in Los Angeles, the people of California
were so well satisfied with the results that the legislature, in 1921, passed an
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act giving the boards of supervisors of nine of the most populous counties
of the state the right to establish the office of public defender along the lines
of the Los Angeles charter provision. That in itself is strong testimony in
favor of the plan.
After the office had been in existence a few months, the district attorney,
judges of the superior court, and the justices of the peace wrote letters
testifying to the success of the plan.
We quote the following from the letters:
NOTE: The committee has received commendatory letters from the following, but on account of lack of space they deemed it inadvisable to publish. Copies of the letters together with the full report, are in the hands of
our Secretary, where they can be inspected by those interested.
Judge Craig of the Superior Court, Judge Willis of the Superior Court,
Judge Monroe of the Superior Court, Judge Taft of the Superior Court of Los
Angeles, Justice Reeves, Justice Summerfield, Los Angeles Times, Los Angeles
Tribune, California Outlook, San Francisco Recorder, Justice Walton J. Wood,
the first Public Defender.
In order to obtain the very latest and most authentic information, we
wrote to the following persons at Los Angeles:
The Public Defender,
The District Attorney,
Hon. Clare Woolwine, ex-District Attorney,
The Presiding Judge of the Superior Court,
The Chairman of the Los Angeles Crime Commission,
The President of the Los Angeles Bar Association,
Hon. John A. Rush, formerly of Denver,
Hon. Samuel L. Carpenter, formerly of the District Court at Denver,
Hon. Louis G. Campbell, formerly State Senator from Teller County.
In response to Mr. Rush's request, the present public defender, Hon. William T. Aggeler, sent us a copy of an address delivered by the public defender,
Hon. Walton J. Wood, before the California Bar Association in November,
1914, and also copies of the public defender's reports for 1917, 1923 and 1924.
The address and reports are attached hereto. See Appendix A.
We have received the following letters in response to ours:
"Replying to your letter of December 4th, and also to the request of John
A. Rush of this City, I beg to advise that in our opinion the Public Defender
has been one of the greatest aids in promoting justice in criminal cases which
we have adopted in California. The men in the Public Defender's office who
handle their criminal cases have developed into men of far more than the
average ability of criminal lawyers. Their integrity and standing before the
courts is unquestioned, and our office finds that we are more successful in obtaining a fair compromise with reference to the acceptance of pleas to lesser
offenses necessarily included within those charged in our accusations than in
the case of private counsel generally.
"Our Public Defender defends only those defendants who are financially
unable to procure private counsel, and it has been my experience that even in
those States where the State or County pays a nominal compensation to the
counsel for the defense of indigent prisoners as a general proposition counsel
appointed are young men little skilled in the trial of cases, and that as a
result the prisoner receives only a nominal defense.
"It has been my privilege to try several very Important cases personally
against the Public Defender in which the defense was meritorious, and in
some of which the Public Defender was victorious, and it is my feeling that if
a defendant represented by a Public Defender has a bona fide defense he will
get the full benefit of it and will have no just cause for criticism as to his
counsel.
"Trusting this reply covers your inquiry I remain,
"Sincerely yours,
"ASA KEYES,
"District Attorney,
"By CHAS. W. FRICKE,
"Assistant District Attorney."
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"The County of Los Angeles has had a public defender since 1912 or 1913,
and it has proven a very great success here and has met with the approval of
practically the entire bar and judiciary. All persons that have been bouqd
over to the superior court from a justice court, or that have been indicted by
the grand jury for a felony, and are destitute and unable to employ counsel,
are represented free of cost by the County Public Defender. Also all persons
unable to employ counsel that have civil claims of an amount triable -in our
justice court, can be represented by the County Public Defender. In fact, the
County Public Defender's office has met with such approval and success that
in 1917 the City of Los Angeles created a Public Defender to defend those unable to employ counsel who are charged with a misdemeanor triable in the
City Police Courts. This office has been equally as popular and successful
as the County Public Defender's office.
"During the time I was in the District Attorney's office here I came in
very close contact with the County Public Defender, and I unhesitatingly approve of a public defender, as it relieves the lawyers from representing many
destitute persons charged with crime, and further, the County of Los Angeles
allows the Public Defender certain expenses which he can use to properly prepare cases of those whom he represents for trial. No doubt the Public Defender's office would be very glad to send you a detailed report of their activities, and if you should desire a copy of same, I will be very glad to obtain one
for you.
"I beg to remain,
"Yours very truly,
"CLARE WOOLWINE."
"Yours of the 14th inst. inquiring as to the success or failure of the Public
Defender Act in this state, duly received. For particular answer I have referred your letter to the Public Defender of this county who will give you in
detail the operation of the act here. Personally, I can say that it is regarded
by the members of the bar and the public generally as quite a success.
"Very respectfully yours,
"L. H. VALENTINE,
"Presiding Judge."
"Your favor of January 14th asking as to the operation of the public defender's office here is just received.
"Generally speaking, the operations of the office have been entirely successful. Wherever there has been any substantial dissatisfaction it has been
due to not securing the right type of men in some of the deputy positions. At
the time the office was first established here, I personally entertained a good
deal of doubt as to its advisability, but such doubt has been completely removed. My only objection to the general conduct of such office is this: I
think there is too great a tendency to become simply advocates for the defense,
endeavoring to secure the acquittal of the defendant irrespective of guilt. This,
however,, is probably simply a criticism of human nature. The district attorneys' offices in this country are frequently subject to the same criticism
on the other side. Taking it as a whole, however, the office of the public
defender in this state has proved to be a real service and has, I think, certainly
prevented a great deal of injustice being done. Since you apparently do not
have such an office in Denver, I believe that you would make no mistake if
you established it.
"Yours very truly,
"WALTER K. TULLER."
(Chairman Los Angeles Crime Commission.)
"Being somewhat old-fashioned, I hold it to be the duty, as well as a very
valuable experience for every lawyer to occasionally engage in the trial of a
criminal action, and in my experience both on and off the bench, I have felt
that if lawyers generally would accept full responsibility for their appointments
in defense of those accused of crime, that the administration of justice might
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be the better served. I think this is especially true in smaller communities;
but of course in a city like this or one like your own, those who practice
criminal law are limited and there are unfortunately, a large number In our
profession who feel that they should never enter the criminal courts nor
have anything to do with those charged with crime. This class of lawyers, in
my opinion, do not relish appointments for the defense of those charged with
crime, and sometimes neglect to properly apply themselves to the work which
they have been designated, and very frequently are not adequately equipped
to see that the defendant is safeguarded In all his rights. The public defender's office in this county, I think, has been successful, and generally well
handled, and perhaps under existing conditions it is best for society and for
the unfortunates that it does exist; and yet I still cling to the old-fashioned
plan of having each lawyer at the bar do his part of such work.
"I am asking Mr. W. T. Aggeler, Public Defender of this county, to furnish
you with such information as may be available in his office.
"Very sincerely yours,
"ROBERT M. CLARKE,
"President."
"Answering your letter of the 14th Inst. inquiring concerning the success or failure of the Public Defender act, my own conclusion from observation of its working in this State is that it is a very useful, indeed quite necessary addition to the generally recognized and used machinery for administration of criminal justice. I believe that is the weight of opinion among the
members of the Bar here. Without it there appears in many instances to be
an hiatus in the steps provided for the administration of justice in that class
of cases.
"Judge Robert M. Clarke, President of our Bar Association, tells me he
is writing to you on the subject.
"With my personal regards, I am
"Yours very truly,
"L. G. CAMPBELL."
"Replying I would say that I have been on the Bench of this County for
sixteen years, twelve years of which were devoted entirely to the handling of
criminal cases, a part before and the rest after the adoption of the Public
Defender Act.
"Being familiar with Its workings from its adoption to the present time,
I have no hesitation in saying that it meets with my hearty approval, and
with the approval of the Judges of every City and County in the State in
which It has been adopted.
"After observing its operation in the Superior Courts of the State, the
scheme has been adopted by the Cities of Los Angeles and San Francisco, for
the reason that it has been found to provide the most economical and humanitarian system of dealing with persons accused of crime.
"I am forwarding to you under another cover a copy of an address by
Walton J. Wood delivered before the California Bar Association at Oakland
in 1914. On pages 17 and 29 of the pamphlet you will find the views expressed by myself and other Judges at or prior to that time, and its subsequent
workings have been such as to confirm the opinions we there expressed.
"I have no hesitation in recommending to you and your Committee the
adoption of a similar act, as I am satisfied it will be for the best interests
of the State as well as of society.
"Very truly yours,
"FRANK R. WILLIS."
(Judge of Superior Court.)
Mr. Reginald Heber Smith, of the Carnegie Foundation, in his remarkably
interesting book, "Justice and the Poor," discusses the public defender. At a
later date (1922) he published this statement:
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"The assigned counsel system should give way to the more modern, more efficient, more economical public defender system. The
greater success attending the assignment of all cases of all accused
poor persons to one central responsible agency has been demonstrated
in Los Angeles."
When, after a thorough trial for eleven years, the district attorney and the
chairman of the crime commission, both interested in punishing the guilty;
a former district attorney, who for years had a similar interest; judges of the
criminal courts, whose sole interest is to see criminal justice fairly and Impartially administered; the public defender, interested primarily in seeing that
poor persons accused of crime have a fair trial; the president of the bar association; an ex-state senator of Colorado, and the public press-when all these
concur in praising the public defender act, we can arrive at no other rational
conclusion than that the act has stood the acid test and has been proven to be
an unqualified success. One ounce of such proof is worth many pounds of
theorizing.
We have been unable to discover any reason why a plan proven to be successful in California would be unsuccessful here.
From a public address recently delivered before the Colorado legislators,
we quote the following with reference to a proposal to create the office of
public defender:
"When the taxpayer is called upon to provide lawyers to defend,
as well as to prosecute, violators of the law, it may next be urged that
tools with which crimes may be better committed should be furnished
at the expense of the State."
The official character of the one who made this remarkable statement
gives it an importance that does not intrinsically belong to it. If the statement came from a person not occupying the high office of the one who uttered
it, we would spend no time discussing it; as it is, we will consider it for a
moment. First, the statement assumes that all poor persons charged with the
commission of crime are "violators of law." In other words, in advance of a
trial, they are declared guilty, and we are then assured that it is unfair to
expect the taxpayer to bear the expense of defending them. If they are guilty,
and adjudged in advance to be guilty, why should there be any trial at all? A
trial, as we understand it, is an inquiry into the question of the guilt or innocence of the accused. It all who are charged with the commission of crime
are in fact guilty and prejudged te be guilty, why not carry out the economy
program to its logical conclusion, and, upon certificate of the district attorney
or some other officer, forthwith send the accused to penitentiary? This would
save the taxpayers much expense.
Statistics show that a substantial number of persons accused of violating
the law are in fact not guilty. So much for the first erroneous assumption. But
the statement is based upon another assumption no less erroneous, namely,
that the public defender bill would impose upon the taxpayers a burden that
they are not now bearing and have not heretofore borne. The very reverse is
true. The cost of defending poor persons accused of crime is now borne by
the taxpayers, has been borne by them ever since Colorado has been a state,
and in all probability will continue to be borne by them-and cheerfully borne
-as long as Colorado retains her membership in the sisterhood of civilized
states.
The Constitution of Colorado-and this is true of the Constitution of the
United States and of the Constitution of every state in the Union-provides
that
"In criminal prosecutions the accused shall have the right to
appear and defend in person and by counsel."
To carry out the spirit of that provision, where a person accused of committing
a crime Is too poor to employ counsel to defend him, the courts, both Federal
and State, appoint counsel to defend the accused. In the Federal Courts and in
some State Courts there is no provision for paying counsel so appointed. It is
just as unfair to compel such service without compensation as it would be to
require a coal merchant, a dry goods merchant and a grocer to supply the ac-
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cused with coal, clothing and groceries without compensation. Realizing this,
the legislature, immediately upon the admission of Colorado as a state, passed
an act concerning the appointment by the court of counsel for poor persons
charged with the commission of crimes, and fixing the maximum compensation
to be allowed counsel so appointed. From that day to this we have had public
defenders-not one public defender, but many such-who are paid out of the
public treasury.
It will be seen, therefore, that our recommendation is not, in this respect.
a revolutionary one. The only difference between the present practice and the
one we recommend, so far as criminal cases are concerned, Is that instead of
appointing forty or fifty public defenders, who work Independently of each
other, without any organization or system, and who frequently are inexperienced and inefficient, we would have one public defender with one, or possibly
two, deputies, who would have a compact organization and perform their
duties systematically and efficiently. In other words, we would substitute a
businesslike method for the haphazard method now prevailing.
The compensation of assigned counsel now permitted by statute is so
grossly inadequate that no lawyer with a substantial practice can afford to accept appointments. The result is that the court must appoint either skilled
lawyers at great sacrifice to the lawyers so appointed, or unskilled lawyers at
great sacrifice to the accused. Although spasmodically the courts adopt the
former practice, the hardship to the lawyers is so great and so many delays
result because of the difficulty such lawyers have in rearranging their many
professional engagements, that sooner or later the courts fall into the latter
practice.
A member of this association, a lawyer of wide experience in both the
prosecution and the defense of criminal cases, writes this, as a result of his
experience and observation, covering many years of active practice at the bar:
"I believe the office of the Public Defender ought to be established
by law in communities of this kind. If a conscientious, capable lawyer
could be selected or appointed-or what would be better appointed by
the Court-to represent all Indigent defendants, it would not only relieve the court of much embarrassment, but would secure to defendants as well as to the People a more uniformly fair trial. The habit of
appointing, indiscriminately, members of the Bar to go through the
form of a defense is vicious and ought to be abolished. There Is little
incentive for a capable man to fully Investigate and properly advise a
defendant. With the rare exception, these trials are a mere perfunctory matter."
The expense of appointing counsel under the present system has averaged
$4,113.00 per year for the past three years. Under the public defender system
the expense would be increased to a total of something like $8,600.00 or
$9,000.00; but more than the difference would be saved by the increased efficiency of the defenders and by their method of handling business.
From the Los Angeles Public Defender's address hereto attached, we
quote the following:
"The office of the public defender in Los Angeles has resulted
in decreasing expenses to the taxpayers. This is probably the most
unexpected result achieved. Since no provision was made in California
for the compensation of attorneys appointed by the court it was generally expected that all the salaries paid to the public defender and his
deputies would be an additional burden upon the taxpayers. The result has been the direct opposite. Under the old system, when inexperienced attorneys were appointed to defend, they very often conceived the idea that it was expected of them to fight as hard and as
long for the accused as possible. In other Instances, they wanted to
practice upon the accused to gain experience for themselves before
juries. In the conduct of trials the attorneys unfamiliar with criminal
procedure spent far more time in securing juries than does the public
defender and wasted much time of the court In asking needless questions. The public defender advises pleas of guilty in many cases in
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which the appointed attorneys advised contests. In some cases, however, the public defender, after thorough investigation, advises the
accused to plead not guilty when appointed attorneys would enter pleas
of guilty. The defendant himself does not always know the proper plea
to enter. The public defender has a deputy in court at all times necessary so that the court is not obliged to continue cases on account of
the absence or dilatory tactics of the attorney for the defense. Our
office does not file demurrers on grounds which do not go to the real
merits and does not try to delay trials for the purpose of gaining an
unfair advantage. We have appealed in only two cases. The expense of
conducting the court is so far greater than the salary of the representative of the public defender's office that the money saved by economizing the time of the court far over-balance the amount spent on the
* * The public defender has saved
salary of the public defender. *
expense to the county by talking over cases frankly with the district
attorney, convincing him that trials would result in acquittals and
securing dismissals of cases without the necessity of empaneling
juries. The district attorney has confidence in the statements of the
public defender and in proper cases will dismiss prosecutions at his
suggestion far more readily than he will when the defendant is represented by the average practitioner in the criminal courts."
That this co-operation between the district attorney and the public defender
in the interest of justice has not been viewed with suspicion by the accused,
is shown by the following quotation from the same address:
"For many months no one except the public defender has received
appointment by the court. The judges often ask the accused whether
they wish to be defended by the public defender or by an attorney in
private practice to be appointed by the court. In no case has the accused expressed a preference for an attorney in private practice."
That it is satisfactory to the law enforcing agencies is shown by the
letters from which we have already quoted.
From all the evidence before us; we believe that so far as concerns the
defense of poor persons accused of committing crime, a public defender act
would have the following results:
1. The cost, in the long run, would be less than under the present system,
or at the worst would not be greater;
2. The guilty would be more likely to suffer the penalty prescribed by law;
3. We would feel better assured that those found guilty are in fact guilty;
4. The innocent would be less likely to be convicted;
5. We would feel better assured that those found not guilty are in fact
not guilty;
6. There would be fewer continuances of cases for trial;
7. The method of conducting the trials of poor persons accused of committing crimes would be raised to a higher plane;
8. After a few years' trial we could not be induced to return to the present
system.
So far we have discussed that feature of the bill that deals with the defense
of poor persons accused of committing crime. The bill, however, has another
feature concerning which the words "public defender" may be considered not
accurately descriptive. We refer to the provision concerning civil cases. This
is really legal aid work. It is not inseparably connected with the work of a
public defender, but it has proven to be so successful in Los Angeles that we
copied this provision from the California Public Defender Law. The attached
reports will show the splendid results achieved in Los Angeles. The utmost
care is exercised to handle cases and claims for those only who are too poor
to employ counsel. The bill provides for service in prosecuting those cases
only where the amount involved does not exceed $100.00, and for service in
defending those cases only in which, in the opinion of the public defender, a
poor person is being persecuted or unjustly harassed. The Los Angeles Public
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Defender's reports concerning the handling of civil matters should be carefully studied. One of the outstanding problems in the administration of justice
is justice to the poor. As this committee was appointed to study and report
on the administration of criminal justice, we will not discuss 'at length the
question of legal aid in civil matters, but will refer for fuller Information to
Reginald Heber Smith's book entitled "Justice and the Poor" and to the 1923
Report of the American Bar Association Committee on Legal Aid Work. Such
work may be done by bar associations alone or in conjunction with other organizations, or it may be done by the public defender. We believe that the
latter plan would prove satisfactory here as it has proven in Los Angeles.
It would give the work official recognition, and this, we think, would have a
beneficial effect. It would leave plenty of auxiliary work to be done by the
bar association and other voluntary organizations. As we said before. it is
not an indispensible part of the public defender bill, but we believe that it
would be well If the bill were passed in its present form.
From the Journal of Criminal Law and Criminology for February. 1920, we
learn that public defender laws had been adopted prior to 1920 in California,
Connecticut, Nebraska, Oregon, Virginia and Minnesota, and that they have
public defenders in Indianapolis, Ind., and Houston, Texas. They also have had
a public defender in Columbus, Ohio, ever since a date prior to 1916. In
New York City they have in fact a public defender, thdugh he is not called
such.
Those who desire to pursue the subject of public defender further are
referred to Appendix "B", which accompanies and is made a part of this
report. It consists of an elaborate bibliography copied from Volume 16 of
the Journal of the American Institute of Criminal Law and Criminology at
page 556. It is not attached to this report because it is typewritten on paper
of a different size.
The five bills that we present to you are pending in the legislature. We
believe they ought to become laws. It is for you to determine whether or
not the bills will have the backing of this association. If you take affirmative
action on this report, we suggest that the bills be called to the attention of
the various civic organizations, the Woman's Club, and others interested
in the subject, and that their co-operation be invited. If a thing is worth doing
at all, it is worth doing well.
Respectfully submitted,
CHARLES C. BUTLER,
Chairman.
ROBERT E. MORE,
HARRY C. RIDDLE,
HARRY S. SILVERSTEIN.
OMAR E. GARWOOD.

